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STATE OF FLORIDA

PUBLIC EMPLOYEES RELATIONS COMMISSION

FLORIDA STATE LODGE,

FRATERMAL ORDER OF
POLICE, INC.,
Charging Party, : Case Mo, CA-2008-026
' (Refates to 1009-3106)
L'}
: ORDER DENYING MOTION
SHERIFF OF PASCO COUNTY, : TO STAY FINAL ORDER
Respondent, : Order Number: 10U-027

Date Issyed: January 28, 2010

L

PASCO COUNTY BOARD OF
COUNTY COMMISSIONERS,

Intersenar,

Stuart A Resenfaldt and Brianne M. Strohsahl, For Lauderdale, and T. A, Delegai, 1l
Jacksomalle, attorneys for chargng party.

Wayne L. Helsby and Mark E. Lewvilt, Winter Park, attorneys for respondent.

Jeffray N. Steinsnyder, New Port Richey, attorney for intervenor.

The Florida State Lodge, Fraternal Order of Palice. Inc. (FOP}, is the collecive
bargaining agent for a unit of non-supervisory (deputy sheriffs and corporals) and a uni
of supervisory {sergeants and fievtenants) law enforcement officers employed by the
Sheriff of Pasco County {Shenff). The Sheriff and the FOP engaged In coilective
bargaining and reached teniative agreement O NUMEToUs confractual issues However,

they were unable to Teach agreement on some issues.
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CA-2008-026
{Relates to 1008-2106)

in an effort to resahe their differences, the FOP and the Shenlf initated the
resolution of impasse process established in Section 447,403, Flonda Statutes (2007).
Their first step was to submit the unresolved issues to a special magistrate.

On October 15, 2007, Special Magistrate Dr. John McColkster issued his
recommendations to resolve the disputad issues, McCollister recommendesd: 1) using
“just cause” as opposed 1o "cause® as the standard of review for disciphnary acions
against bargaining unit members; 2} handling disciplmary achions involving two day
suspensions or less within the Shesiffs Office; 3} aflowing bargaining unit members Lo
appeal suspensions of more than two days and demotions to the Career Senics Appeals
Board; and 4) rejecling the FOP's request for GAP insurance coverage for retrees.

The FOP and the Sheriff accepted the special magistrate’s recommendations that
the Sheriff handle disciplinary achons involving suspensions of two days or less. The
FOP and the Sheriff also accepted the special magistrete's recommendation thal
bargaining unit members continue to have the right to appeal suspansions of more than
two days, inchuging terminations to the Career Service Appeals Board.

However, three issues remained unresclved. The FOP accepted, but the Sherft
rejected, the special magistrate’s recommendaton: (1) of using "just casse” as the
standard of review for disciplinary actions against bargaining unit members, and (2 that

demotions be subject o appeal to the Career Service Appeals Board. The Sheriff

—_—

'Although this case was decided undar the 2007 edition of the Flonda Stattes.
there is no change in the applicable provisions in the 2008 edition.
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CA-2008-026
(Relates to 1008-3106}

acceptad. but the FOP rejected, the special magistrate's recommendation that the Shenff
should nat provide GAP insurance coverage for refirees. As to the unresoived issues,
the next step in the resolution of impasse procass was to submit them to the legislative
body of the governmental entity involved for resolution. § 447.403{4), Fla. Stat. (2007).
The dispute batween the FOP and the Shenff is the identity of the legisiative body
that is respansible for resclving their impasse after the special magistrate process has
conciuded The FOF maintains that the Pasco County Board of County Commissioners
{County Commission) is the legislative body, as defined by Section 447 203(10}, Flonda
Statutes (2007).° Relying on the same statutory provision, the Sheriff asserts that he is
the begislative body for resolving their differences. Because the final order could affect
the substantial interests of the County Cammission, it participated in the proceading.
The County Commission contends that the Sheriff is the appropriate legislative body to

resolve the impasse

2gection 447 203(10), Florida Staiutes, defines the term “legislative body” as:

“the State Legislature, the board of county commissiaoners, the
district school board, the goveming body of a municipality, or the
governing body of an instrumentality or unit of government having
authority 1o appropriate funds and establish policy gavaming the
terms and conditions of employment and which, as the case may be,
is the appropriate legislative body for the bargaining unit. For
purposes of 5. 447403, the Board of Governars of the Stale
Universily System, or the board’s designee, shall be deemed to be
the legiskative body with respect to all emplayees of each constituent
state university. For purposss of 5 447.403 the board of frustees of
a community college shall be deemed to be the legisiative body with
respect to all employees of the community college.

3
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CA-2008-026
(Relates to 1D09-310G6}

We issued a final order concluding that the Sheviff is not a legiskatnee body
because he lacks aulhaority In appropnate funds, as required by Section 447 . 203{17},
Flonda Statutes. Thus, the Shernfi committed an unfair labor practice within the meaning
of Section 447 .501{1}a) and {c}, Florida Statutes (2007), by acting as the legislalive
body for the purpose of resolving the disputed impasse issues, To effecluate Aricie |,
Section 6, of the Florida Constifution, and Section 447 403, Florida Statutes, we provided
the Sheriff and hie employees with a mechanism to resabve their impasse by determming
that the County Commission is the legisiatve body. The Shenlf and the County

Commission appealed the fina! order. Shenff of Pasce County v. Flonda State Lodge

Fraternal Order of Police, Inc., Case MNo. 10052106 (Fla. 151 DCA June 18, 20080

On December 17, 2009, after a procedural hislory that is unnecessary to rapeat
hare. the Sherff filad a motion to stay the final ordet pursuant to Florida Rule of
Agpellate Procedure 9.310(bH2). On December 23, the FUP filed a response in
apposition ta the motion. The Gounty Commession did not fil2 a response to the maton

I 2008, the Florda Supreme Court amended Florida Rute of Appellate Procedure
Rule 8.210(b)(2) to exclude administrative actions from the automatic stay provigion of

the ruls. See In re Amendments to the Florida Rules of Aopeliate Procedure, 2 S0, 3d

A9 (2008). The amendment became effective on January 1, 2008, Pror o the
amendment, the filing of a notice of appeal by public bodies and public officers
automatically operated as a stay of a Commiasion final order pending appeliate review,

See e.q., In re Petition of Florida Public Empiovees Council '8, Amerjcan Federation of
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CA-2008-028
{Relates to 1008-3106)

Stale. County and Municipal Employees. AFL-CIO to Amend Cerification 732, 32 FPER

11 140 {2006) {(explaining that an automatic stay arises by virtue of Rule 8.310(b)(2} of the
Rules of Appeliate Procedure and prevails over the contrary provisions of Section
447 504(4), Florida Statutes (2005)). Parties were required 1o file a maotion with the
Commission seeking to vacale the stay. With the amendment of Rule 9 310, the
opposite is the case. Now, public bodies and public officers are re<uirad to file a motion
sacking a stay of the Commission’s final order. Consequently, the Sheriff fied a motion
ta stay the Commission's final order.

In considering a mobon to stay a final order pending appeal, the Commission
considers whether the movant has made a showing of a fikelihocd of prevailing on
appeal, ireparable harm to the mavant if the stay is not granted, and a showing thal a

stay would be in the public interest, See Diaz v Cily of Plantation, 35 FPER ] 240

{2009), appeal dockated, Case No. 4D02-2028 (Fla. 4th DCA May 26, 20049}, citing

YWhite Construgtion Company, Inc. v. Department of Transporation. 526 So. 2d 998, 999
(Fla. 131 DCA 13588); see also indian Rer County Education Association, Local 3617,

American Federation of Teachers. Florida Education Association, AFL-CIO v. School
District of indian River County, Florida, 35 FPER ¥ 268 (2009}, appeal dockeled, Cass

Mo, 4D0S-2088 (Fla. 4th DCA July 31, 2008).° A fourlh factor, whether a stay would

*In the City of Plantation and School Distrigt of Indian River County, Florda cases,
the Commission danied the public employers' motions to stay. Both employers appealed
the denial, and the courl affirmed the Commission's rulings.
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CA-2008-026
iRelates to 1008-310G)

substartially ham other parties to the litigation, may alsc come inte play but enly aiter
there has been a showing by the movant of prabable success and irreparable injury

Sec Belcher v. Birmingham Trust National Bank, 385 F.2d 585, 686 (5th Cir. 1963).

The first facior is whether the movant has demonstrated a tikelihood of prevaiiing
on appesl. The law is well-sattied that a legislativa body, as defined by Section
A47.203(10), Florida Statutes, must possess appropriations authority  See Florida

School for the Deaf and the Blind v. Flonda Schaal for the Deaf and the Blind Teachers

United, 483 So. 2d 58, 80 (Fla. 1st DCA 198€), aff'g 11 FPER 1] 16080 (1935); United

Faculty of Florida, FEA/United, AFT. AFL-CIQ L ocal 1880 v. Board of Regenls

365 So. 2d 1073, 1075 {Fla. 1st DCA 1979). The Sheriff does not have authority to
appropriate funds. See § 30.49, Fla. Stat. (2007) Thus, the analysis as 10 whether the
Sheriff is 3 legislative body ends here becausa he lacks appropriations autharity, @
statutory requirement. See § 447 203{10), Fla. Stat.

Motwithstanding that the Sherdf facks appropnations authosily, he contends that
his appeal has a reasonable likelihood of success because he satisfias the second and
third prongs of the test for defining a legisiative body. The Shenff's contention ignonss
the legisiative mandate that all three prongs of the statutory test must be satiafied based
on the use of the conjunciion “and,” which finks ali three parts of the test. Thatis, 2
legisiative body must have authority to appropriate funds and establish policy govemng
empioyees' fenms and conditions of employment and be the apprapriste legislatve body

for the bargaining unit. § 447.203(10), Fla. Stat
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CA-2008-026
(Relates to 1D03-3106)

The Shenff concedes that the County Co
See § 3049, Fla. Stat. The County Commissior
regarding the Shesiifs employees’ terms and ¢o
§ 14, Fla, Const.; §§ 30.53 and 125.01(1}Hu), F
372 50. 2d 431, 435 {Fla. 1979); see also Chap
{enacting the Pasce County Sherft's Office L
County Commission is named as a legisiatve b
the definition of a legislative bady found In Secti
conclude that the Sheriff2 appeat does nat haw

The second factor in determining whethe
would suffer irreparabile harm if the: stay is not g
and the County Commission acts as the legislal
tha pendency of the appeal, would be at worst
‘cause” as the standard of review for disciplinar
members:* and demotions would be appealable
These harms can be repaired by the appeal. A
reguires the Shenff to provide GAF insurance ¢

Commission would have to appropriate funds &

*For the purpose of arbitrating grievance
significant difference betweean these two terms.
Vorks, BET (Marin M. Voiz & Edward P. Goggi
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